Volume 78

Issue 2

Article 6

February 1976

Fetal Research--The Legislative Answer
Roberta Sue Core
West Virginia University College of Law

Follow this and additional works at: https://researchrepository.wvu.edu/wvlr
Part of the Legislation Commons, and the Medical Jurisprudence Commons

Recommended Citation
Roberta S. Core, Fetal Research--The Legislative Answer, 78 W. Va. L. Rev. (1976).
Available at: https://researchrepository.wvu.edu/wvlr/vol78/iss2/6

This Student Note is brought to you for free and open access by the WVU College of Law at The Research
Repository @ WVU. It has been accepted for inclusion in West Virginia Law Review by an authorized editor of The
Research Repository @ WVU. For more information, please contact ian.harmon@mail.wvu.edu.

Core: Fetal Research--The Legislative Answer

FETAL RESEARCH-THE LEGISLATIVE
ANSWER
Fetal research is an active research area and, with the liberazation of abortion laws after the Supreme Court decision in Roe v.
Wade,I is a growing area. The future of research involving human
fetal organs and tissues is currently in jeopardy because of state
legislative attempts to place severe restrictive limitations on this
type of study' and because such attempts conflict with the federal
regulations governing federally funded fetal research.3 Regulations
governing fetal research are directed towards activities involving
the fetus in the uterus (in utero), the viable fetus outside the uterus
(ex utero), the nonviable fetus ex utero, and the dead fetus. There
is no uniformity between the state laws governing fetal experimentation and the federal regulations allowing specific types of fetal
research. These differences put the medical researcher in a precarious position. While it would appear that the researcher in a state
with no state statute governing fetal experimentation may continue research under a private grant without any regulation or fear
of reprisal, a researcher in a state with more restrictive statutes is
not free to continue with a federally funded fetal research program
without fear of state criminal charges.
I.

FETAL EXPERIMENTATION

To gain some insight into the current controversies over fetal
experimentation one must examine some of the research on live
fetuses which has been conducted.' Experimentation on the fetus
410 U.S. 113 (1973).

25956 (Deering 1975); ILL. ANN. STAT.
ch. 38, § 81-18 (Supp. 1975); IND. CODE § 10-112 (Supp. 1974); Ky. REV. STAT. ANN.
§ 436.026 (Cum. Supp. 1974); LA. REv. STAT. ANN. § 14:87.2 (West 1974); ME. REV.
STAT. ANN. tit. 22, § 1574 (Supp. 1974); MASS. ANN. LAWS ch. 112, § 12J (1975);
MINN. STAT. ANN. § 145.422 (Supp. 1975); MONT. REv. CODE ANN. § 94-5-617 (Int.
Supp. 1974); NEB. REv. STAT. § 28-4,161 (Cum. Supp. 1974); N.D. CENT, COnE §
14-02.2-01 (Int. Supp. 1975); OHIo REv. CODE ANN. § 2919.14 (1975); PA. STAT. ANN.
tit. 35, § 6605 (Supp. 1975); S.D. COMP. LAWS ANN. § 34-23a-17 (Supp. 1974); UTAH
2 CALIF. HEALTH AND SAFETY CODE ANN. §

CODE ANN. § 76-7-310 (Supp. 1975).

40 Fed. Reg. 33525 (1975).
The Commission for the Protection of Human Subjects (hereafter, "the Commission") was created by § 202 of the National Research Act, 88 Stat. 342 (1974).
The following survey is based in part on a literature survey by Dr. Maurice J.
Mahoney of Yale University for the Commission. Mahoney, Fetal Research and the
3

EthicalIssues, 5 HASTINGS CENTER REPORT 13 (1975).
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in utero is not necessarily directed towards preserving the life of
that particular fetus, nor does it always involve the treatment of

that particular fetus. Results of fetal experimentation in utero
have enabled the traditional method of the use of x-ray in prenatal
diagnosis to be supplemented by amniocentesis,5 ultrasound,' fetoscopy,7 and fetal blood sampling.' Intrauterine blood transfu-

sions have been employed for several years for Rh incompatibility
and more recently attempts have been made to treat fetal lung

immaturity prenatally? Studies on fetal behavior"0 and numerous
retrospective studies concerning the effect on the fetus of drugs
administered to the mother for therapeutic reasons have been
done." Prospective studies have been performed prior to abortion,
including two rubella vaccine studies to determine whether the
vaccine would deform the fetus. 2 Studies on the fetus in utero, a
few hours or days prior to abortion, have been performed to test
new techniques of prenatal diagnosis. 3 Nutritional experiments 4
and experiments of abortion techniques 5 have been studied on the
fetus prior to abortion. Numerous experiments have been performed to study placental transfer. During the abortion procedure, the fetus has been studied to investigate whether a comBurton, Gerby, and Nadler, Present Status of IntrauterineDiagnosis of
Genetic Defects, 118 AM. J. OBSTET. GYNECOL. 718 (1974).
1 Kohorn and Kaufman, Sonar in the First Trimester of Pregnancy,44 OBSTT.
GYNECOL. 473 (1974).
1 Patrick, Perry, and Kinch, Fetoscopy and FetalBlood Samplings:A Percutaneous Approach, 119 Am. J. OBSTET. GYNECOL. 539 (1974).
Hobbins and Mahoney, In Utero Diagnosisof Hemoglobinopathies:Technic
for ObtainingFetal Blood, 290 NEW ENG. J. MED. 1065 (1974).
9 Howie and Liggins, Prevention of RespiratoryDistress Syndrome in Premature Infants by Antepartum Glucocorticoid Treatment, in RESPIRATORY DISTRESS
SYNDROME 369 (C. Ville et al. eds. 1973).
,1 Goodlin and Schmidt, Human Fetal Arousal Levels as Indicated by Heart
Rate Recordings, 114 Am. J. OBsTET. GYNECOL. 613 (1972).
1 Carrington, Editorial:Relationshipof Stilbestrol Exposure in Utero to Vaginal Lesions in Adolescence, 85 J. PEDIATR. 295 (1974); Forfar and Nelson,
Epidemiology of Drugs Taken by Pregnant Women: Drugs that May Affect the
Fetus Adversely, 14 CLIN. PHARMACOL. THERAPEUTICS (July-Aug. 1973).
,2 Bolognese et al., Rubella VaccinationDuringPregnancy, 112 AM. J. OBSTET.
GYNECOL. 903 (1972); Vaheri et al., Isolation of Attenuated Rubella-Vaccine Virus
from Human Products of Conception and Uterine Cervix, 286 NEW ENG. J. MED.
1071 (1972).
11Chang et al., In Utero Diagnosisof Hemoglobinopathies:Hemoglobin Synthesis in Fetal Red Cells, 290 NEw ENG. J. MED. 1067 (1974).
11B. H. Gray, HUMAN SUBJECTS IN MEDICAL EXPERIMENTATION: A SOCIOLOGICAL
STUDY OF THE CONDUCT AND REGULATION OF CLINICAL RESEARCH 56 (1975).
13Wentz, Burnett, and King, Methodology in Premature Pregnancy

Termination,28 OBSTET. GYNECOL. SuRv. 2 (1974).
"6 Philipson, Sabath, and Charles, TransplacentalPassage of Erythromycin
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pound introduced on the fetal side of the placenta enters the
maternal blood stream.'" Other studies have investigated fetal
metabolism during the abortion procedure.'"
The fetus outside the uterus has been used to study fetal metabolism, since the aborted fetus may continue to live for a period
of time although clearly not viable. One study involved the decapitation of eight aborted fetuses to measure cerebral oxidation of
glucose metabolites.'" Many studies involve the use of fetal organs
to follow studies commenced prior to abortion."0 Other studies on
nonviable fetuses have been used to study life prolongation of the
fetus.2 ' Thymuses from live nonviable fetuses have been transplanted into infants suffering from "Swiss type" agammaglobu2
linaemia.
Fetal research is many things. Some experiments are for the
benefit of the fetus; however, the controversial experiments are
those which are accomplished by procedures which are neither
established and accepted methods of treatment nor intended to
benefit the fetus involved. The fetus is living and life does command respect, but the United States Supreme Court absolved itself of any obligation to protect the life of the early fetus by declining to recognize the fetus as a person.2 The decision in Roe v. Wade
focused on the mother's right during the first trimester of pregnancy by allowing the mother to have the fetus removed from her
womb, but offered no guide as to what procedure was proper conduct in removing the fetus or how the fetus was to be treated once
and Clindamycin, 288 NEw ENC. J. MED. 1219 (1973); Indinpifin-Heikkila et al.,
Elimination and Metabolic Effects of Ethanol in Mother, Fetus, and Newborn
Infant, 112 AM. J. OBs'ra. GYNECOL. 387 (1972).
,1 Rudolph et al., Studies on the Circulationof the Previable Human Fetus, 5
PEDIATE. RES. 452 (1971); Morris et al., Measurement of FetoplacentalBlood Volume in the Human PreviableFetus, 118 AM. J. OBSTET. GYNECOL. 927 (1974).
" King et al., Differing Sensitivity of Human Fetal Receptor Sites to Arginineinduced Insulin and Growth Hormone Release, 7 PEDIATR. RES. 329 (1973).
" Adam et al., Cerebral Oxidation of Glucose and D-BOH-Butyrate by the
Isolated Perfused Human Fetal Head, 7 PEMATE. REs. 309 (1973).
2 Sturman and Guall, Polyamine Biosynthesis in Human Fetal Liver and
Brain, 8 PEDIAT. RES. 231 (1974).
21 Goodlin, Cutaneous Respiration in a Fetal Incubator, 85 AM. J. OBsTE'.
GYNECOL. 571 (1963); Chamberlain, An Artificial Placenta,AM. J. OBSTaT. GYNECOL,
615 (1968).
22 Hetzid, Kay, and Cottier, FamilialLymphopenia with Agammaglobulinaemia: An Attempt at Treatment by Implantationof Foetal Thymus, 2 LANCEr
151 (1965).
1 Roe v. Wade, 410 U.S. 113 (1973).
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out of the womb. It is with these unanswered questions that the
current controversies over fetal research now lie.
I.

FEDERAL REGULATIONS

On July 12, 1974, the National Research Act 4 was signed into
law. Section 20121 of the Act created a Commission to be composed
of eleven members appointed by the Secretary of the Department
of Health, Education, and Welfare. The members were to be
selected from individuals distinguished in fields of medicine, law,
ethics, theology, the biological, physical, behavioral and social sciences, philosophy, humanities, health administration, government, and public affairs. Not more than five of the members of the
Commission could be individuals who were engaged in biomedical
or behavioral research involving human subjects.
One of the Commission's duties was to "conduct an investigation and study of the nature and extent of research involving living
fetuses, the purposes for which such research [had] been undertaken, and alternative means for achieving such purposes. '2 After
the completion of the study the Commission was to "recommend
to the Secretary policies defining the circumstances (if any) under
which such research may be conducted or supported." The Act
provided that until the Commission made its recommendations,
the Secretary was prohibited from conducting or supporting research in the United States or abroad on a living human fetus,
before or after an induced abortion, unless the purpose2 of the research was to assure the survival of the fetus involved.
After considering both the public comment and the recommendations of the Commission concerning the proposed rule to
provide further protective measures for the fetus and the abortus
as subjects of research activities, the Secretary amended the Public Health Service Act Regulations29 by adding a subpart governing
research activities on the fetus and then lifted the moratorium on
fetal research.29 The regulations issued by the Secretary apply to
all Department of Health, Education, and Welfare grants and contracts3' supporting research, development, and related activities
11National Research Act of 1974, tit. II, 88 Stat. 342 (codified in scattered
sections of 42 U.S.C.A.).

Id. § 201.
28Id. § 202(b).
2 Id.
- Id. § 213.
22 45 C.F.R. § 46.1 et seq. (1974).
3' 40 Fed. Reg. 33525 (1975).
3, The Secretary is given the authority to issue such regulations under 5 U.S.C.
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involving: (1) the fetus, (2) pregnant women, and (3) human in
vitro fertilization." The regulations further provide that compliance with the procedures does not render inapplicable pertinent
state or local laws bearing upon activities covered by the regulations.?
The pertinent parts of the regulations dealing with fetal research are: (1) activities directed toward fetuses in utero as
subjects, 4 (2) activities directed toward fetuses ex utero including
nonviable fetuses, as subjects and (3) activities involving the
§ 301 (1970). "The head of an Executive department or military department may
prescribe regulations for the government of his department, the conduct of its
employees, the distribution and performance of its business, and the custody, use
and preservation of its records, papers, and property . ..

."

32 HEW

Reg. § 46.201(a), 40 Fed. Reg. 33525, 33528 (1975).
Id. § 46.201(b).
3 (a) No fetus in utero may be involved as a subject in any activity
covered by this subpart unless: (1) The purpose of the activity is to meet
the health needs of the particular fetus and the fetus will be placed at
risk only to the minimum extent necessary to meet such needs, or (2) the
risk to the fetus imposed by the research is minimal and the purpose of
the activity is the development of important biomedical knowledge which
cannot be obtained by other means.
(b) An activity permitted under paragraph (a) of this section may
be conducted only if the mother and father are legally competent and
have given their informed consent, except that the father's consent need
not be secured if: (1) His identity or whereabouts cannot reasonably be
ascertained, (2) he is not reasonably available, or (3) the pregnacy resulted from rape.
Id. at 33529 § 46.209.
1 (a) No fetus ex utero may be involved as a subject in an activity
covered by this subpart until it has been ascertained whether the particular fetus is viable, unless: (1) There will be no added risk to the fetus
resulting from the activity, and (2) the purpose of the activity is the
development of important biomedical knowledge which cannot be obtained by other means.
(b) No nonviable fetus may be involved as a subject in an activity
covered by this subpart unless: (1) Vital functions of the fetus will not
be artificially maintained except where the purpose of the activity is to
develop new methods for enabling fetuses to survive to the point of viability, (2) experimental activities which of themselves would terminate the
heartbeat or respiration of the fetus will not be employed, and (3) the
purpose of the activity is the development of important biomedical
knowledge which cannot be obtained by other means.
(c) In the event the fetus ex utero is found to be viable it may be
included as a subject in the activity only to the extent permitted by and
in accordance with the requirements of other subparts of this part.
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dead fetus, fetal material, or the placenta. 6

m1-.STATE

STATUTES REGULATING FETAL EXPERIMENTATION

Fifteen states have enacted statutes dealing with fetal experimentation." Some allow the researcher to follow federal guidelines
for fetal experimentation while others put the researcher in danger
of state criminal charges if he chose to follow federal guidelines.,
A. Fetuses in utero
Seven of the state statutes deal with the highly controversial
area of activities directed toward the fetus in utero.39 Utah prohibits all experimentation with the unborn child except when advisable in the best medical judgment of the physician to determine
genetic defects.4" Massachusetts and North Dakota do not prohibit
procedures incident to the study of the fetus in utero provided the
procedures do not substantially jeopardize the life or health of the
fetus and the fetus is not the subject of a planned abortion, nor do
their statutes specifically prohibit or regulate diagnostic or reme(d) An activity permitted under paragraph (a) or (b) of this section
may be conducted only if the mother and father are legally competent
and have given their informed consent, except that the father's informed
consent need not be secured if: (1) his identity or whereabouts cannot
reasonably be ascertained, (2) he is not reasonably available, or (3) the
pregnancy resulted from rape.
Id. at 33530 § 46.209.
- "Activities involving the dead fetus, mascerated fetal material, or cells,
tissue, or organs excised from a dead fetus shall be conducted only in accordance
with any applicable State or local laws regarding such activities." Id. at 33530 §
46.210.
" See note 2 supra.
" Federal regulations provide that compliance with federal procedures does
not render inapplicable state laws covering fetal research. HEW Reg. § 46.201(b),
40 Fed. Reg. 33525, 33528 (1975). A person convicted for violation of the Louisiana
fetal research statute can be sentenced to five to twenty years at hard labor or fined
not more than ten thousand dollars or both. LA. REv. STAT. ANN. § 14:87.2 (West
1974). See note 43 infra.
11 LA. REV. STAT. ANN. § 14:87.2 (West 1974); ME. REV. STAT. ANN. tit. 22, §
1574 (Supp. 1974); MASS. ANN. LAWS ch. 112, § 12J (1975); MINN. STAT. ANN. §
145.422 (Supp. 1975); N.D. CENT. CODE § 14-02.2-01 (Supp. 1975); S.D. COMP. LAWS
ANN. § 34-23a-17 (Supp. 1974); UTAH CODE ANN. § 76-7-310 (Supp. 1975).
11 "Experimentation with unborn children prohibited-testing for genetic defects: Live unborn children may not be used for experimentation, but when advisable, in the best medical judgment of the physician may be tested for genetic
defects." UTAH CODE ANN. § 76-7-310 (Supp. 1975).
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dial procedures used to determine the life or health of the fetus or
to preserve the life or health of the fetus." Maine prohibits any
42 Louisiana forbids
form of experimentation on the fetus in utero.
11No

person shall use any live human fetus, whether before or after

expulsion from its mother's womb, for scientific, laboratory, research or
other kind of experimentation. This section shall not prohibit procedures
incident to the study of a human fetus while it is in its mother's womb,
provided that in the best medical judgment of the physician, made at the
time of the study, said procedures do not substantially jeopardize the life
or health of the fetus, and provided said fetus is not the subject of a
planned abortion. In any criminal proceeding the fetus shall be conclusively presumed not to be the subject of a planned abortion if the mother
signed a written statement at the time of the study, that she was not
planning an abortion.
This section shall not prohibit or regulate diagnostic or remedial
procedures the purpose of which is to determine the life or health of the
fetus involved or to preserve the life or health of the fetus involved or the
mother involved.
A fetus is a live fetus for purposes of this section when, in the best
medical judgment of a physician, it shows evidence of life as determined
by the same medical standards as are used in determining evidence of life
in a spontaneously aborted fetus at approximately the same stage of
gestational development.
No experimentation may knowingly be performed upon a dead fetus
unless the consent of the mother has first been obtained, provided however that such consent shall not be required in the case of a routine
pathological study. In any criminal proceeding, consent shall be
conclusively presumed to have been granted for the purposes of this section by a written statement, signed by the mother who is at least eighteen
years of age to the effect that she consents to the use of her fetus for
scientific, laboratory, research or other kind of experimentation or study;
such written consent shall constitute lawful authorization for the transfer
of the dead fetus.
No person shall perform or offer to perform an abortion where part
or all of the consideration for said performance is that the fetal remains
may be used for experimentation or other kind of research or study.
No person shall knowingly sell, transfer, distribute or give away any
fetus for a use which is in violation of the provisions of this section. For
purposes of this section, the word "fetus" shall include also an embryo
or neonate.
Whoever violates the provisions of this section shall be punished by
imprisonment in a jail or house of correction for not less than one year
nor more than two and one half years or by imprisonment in the state
prison for not more than five years.
MAss. ANN. LAws ch. 112, § 12J (1975). N.D. CENT. CODE § 14-02.2-01 (Supp. 1975)
is worded identically.
42 Whoever shall use,
transfer, distribute or give away any live
human fetus, whether intrauterine or extrauterine, or any product of
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all in utero experimentation "except to preserve the life or improve
the health" of the fetus. 3 The Minnesota statute appears to allow
experimentation on the fetus in utero if the procedure has been
shown to be harmless by verifiable scientific evidence; however,
the statute only speaks of the living conceptus without reference
to in utero or ex utero.44 South Dakota has the most liberal of all
fetal experimentation statutes, requiring only that the mother's
consent be obtained. 5 Eight statutes" specifically prohibit expericonception considered live born for scientific experimentation or for any
form of experimentation shall be punished by a fine of not more than
$5000 and by imprisonment for not more than 5 years and any person
consenting, aiding or assisting shall be liable to like punishment.
ME. REV. STAT. ANN. tit. 22, § 1574 (Supp. 1974).
11Human experimentation is the use of any live born human being,
without consent of that live born human being, as hereinafter defined, for
any scientific or laboratory research or any other kind of experimentation
or study except to protect or preserve the life and health of said live born
human being, or the conduct, on a human embryo or fetus in utero, of
any experimentation or study except to preserve the life or to improve the
health of said human embryo or fetus.
A human being is live born, or there is live birth, whenever there is
the complete expulsion or extraction from its mother of a human embryo
or fetus, irrespective of the duration of pregnancy, which after such separation, breathes or shows any other evidence of life such as beating of the
heart, pulsation of the umbilical cord, or movement of voluntary muscles,
whether or not the umbilical cord has been cut or the placenta is attached.
Whoever commits the crime of human experimentation shall be imprisoned at hard labor for not less than five nor more than twenty years,
or fined not more than ten thousand dollars, or both.
LA. REV. STAT. ANN. § 14:87.2 (West 1974).
" Whoever uses or permits the use of a living human conceptus for
any type of scientific, laboratory research or other experimentation except to protect the life or health of the conceptus, or except as herein
provided, shall be guilty of a gross misdemeanor.
The use of a human living conceptus for research or experimentation
which verifiable scientific evidence has shown to be harmless to the conceptus shall be permitted.
Whoever shall buy or sell a living human conceptus shall be guilty
of a gross misdemeanor, provided that nothing herein shall prohibit the
buying and selling of a cell culture line or lines taken from non-living
human conceptus.
MINN. STAT. ANN. § 145.422 (Supp. 1975).
11"Experimentation with fetuses without written consent of the woman shall
be prohibited." S.D. CoMiP. LAWs ANN. § 34-23A-17 (Supp. 1975).
" CALIF. HEALTH AND SAFETY CODE ANN. § 25956 (Deering 1975); ILL. ANN. STAT.
ch. 38, § 81-18 (Supp. 1975); IND. CODE § 10-112 (Supp. 1974); Ky. REV. STAT. ANN.
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mentation on the aborted fetus without reference to the fetus in
utero; the question arises as to whether these eight states implicitly permit experimentation on the fetus in utero without any regulation.
The purpose of such legislation is certainly to quiet people's
fears of the about-to-be-aborted fetus becoming nothing more than
the object of experimentation. However, it does not seem rational
to permit use of a procedure to determine the health of a fetus
when those results may be used in the decision of whether to terminate a pregnancy by abortion, and to not permit research which
might some day prevent the formation of congenital abnormalities
or fetal deaths."
The Commission urged that research activities directed toward the health care of the fetus in utero be encouraged rather
than restricted." However, concern was expressed regarding research which was not related to health care, fearing that the fetus
might become an experimental object, particularly when termination of the pregnancy was a factor. 9 In dealing with this problem,
the federal regulations reflect the importance of the knowledge to
be gained from research in this area and allow experimentation
when the risk imposed by the research is minimal and the purpose
is the development of biomedical knowledge that cannot be obtained by any other method."
B.

Fetus ex utero, viable and nonviable

There should be no controversy over experimentation on the
viable fetus. The viable fetus should be treated as a premature
infant and accorded the same rights. The South Dakota statute,
however, requires only the consent of the mother for fetal experimentation and on its face would appear to include the viable
fetus.' Utah prohibits in utero fetal experimentation making no
mention of ex utero fetal experimentation." Utah requires that if
§ 436.026 (Cum. Supp. 1974); MONT. REV.

CODE ANN.

§ 94-5-617 (Int. Supp. 1974);
§ 2919.14

NEB. REV. STAT. § 28-4,161 (Cum. Supp. 1974); Orno REV. CODE ANN.
(1975); PA. STAT. ANN. tit 35, § 6605 (Supp. 1975).

17See note 40 supra.
11 40 Fed. Reg. 33525, 33527 (1975).

49Id.

50See note 34 supra.
5, See note 45 supra.
52 See note 40 supra.
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there is any reasonable possibility that the unborn child could
survive outside the mother's womb, the abortion procedure used
must be one which will give the child the best chance of survival. 3
Due to this section, more live nonviable fetuses will be delivered;
however one point left unclear is whether the exclusion of experimentation on unborn children implicitly gives permission for experimentation on the fetus ex utero.
Most state statutes do not deal with the live fetus in terms of
viable and nonviable. Exceptions are Kentucky54 and Nebraska,"5
which prohibit all experimentation on any "live or viable" aborted
child. Maine prohibits all ex utero experimentation on live fetuses. " Illinois, 57 Indiana,"5 and Ohio 51 forbid all ex utero experimentation without reference to the fetus being viable, nonviable,
3 "If an abortion is performed when the unborn child is sufficiently developed
to have any reasonable possibility of survival outside its mother's womb, the medical procedure used must be that which, in the best medical judgment, will give the
unborn child the best chance of survival." UTAH CODE ANN. § 76-7-307 (Supp. 1975).
11"Whoever shall sell, transfer, distribute or give away any live or viable
aborted child or permits such child to be used for any form of experimentation shall
be imprisoned in the penitentiary for a term of not less than ten (10) nor more than
twenty (20) years. . . ." Ky. REV. STAT. ANN. § 436.026 (Cum. Supp. 1974).
1 Whoever shall sell, transfer, distribute, or give away any live or
viable aborted child for any form of experimentation shall, upon conviction thereof, be punished by a fine of not more than one thousand dollars,
or by imprisonment in the county jail not more than one year, or by both
such fine and imprisonment. Any person consenting, aiding, or abetting
such sale, transfer, distribution, or other unlawful disposition of an
aborted child shall be punished by a fine of not more than one thousand
dollars, or by imprisonment in the county jail not more than one year, or
by both such fine and imprisonment.
NEB. REV. STAT. § 28-4, 161 (Cum. Supp. 2974).
"' See note 42 supra.
5' "All tissue removed at the time of abortion shall be submitted for analysis
and tissue report to a board eligible or certified pathologist as a matter of record in
all cases. There shall be no exploitation of or experimentation with the aborted
tissue." I.. ANN. STAT. ch. 38, § 81-18 (Supp. 1975).
5, No experimentation except pathological examinations shall be
conducted on any fetus aborted under this chapter (§§ 10-107-10-114),
nor shall any fetus so aborted be transported out of this state for
experimental purposes. Whoever conducts such an experiment or so
transports such a fetus shall be guilty of a misdemeanor . ...
IND. ANN. STAT. § 10-112 (Supp. 1975).
11"No person shall experiment upon or sell the product of human conception
which is aborted. Experiment does not include autopsies pursuant to sections
313.13 and 2108.50 of the Revised Code." OHIO REv. CODE ANN. § 2919.14(A) (1975).
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or dead. California, 0 Louisiana,' Massachusetts,' 2 Montana, 3
North Dakota, 4 and Pennsylvania65 forbid all ex utero experimentation on live fetuses, except to preserve the life or health of the
fetus. The Minnesota statute, which appears to apply equally to
the fetus ex utero and in utero, allows for experimentation which
has been shown to be harmless. 6
Most of the state regulations prohibit experimentation on live
fetuses. There is little doubt that from the definitions given with
the state statutes that the term "live fetus" includes both the
viable and the nonviable fetus." The federal regulations divide the
live fetus into two classes, viable and nonviable. The viable fetus
is one that after spontaneous or induced delivery is able to "survive
(given the benefit of available medical therapy) to the point of
independently maintaining heart beat and respiration." 6 The non"3It is unlawful for any person to use any aborted product of human
conception, other than fetal remains, for any type of scientific or laboratory research or for any other kind of experimentation or study except to
protect or preserve the life and health of the fetus. "Fetal remains," as
used in this section, means a lifeless product of conception regardless of
the duration of pregnancy. A fetus shall not be deemed to be lifeless for
the purposes of this section, unless there is an absence of a discernible
heartbeat.
CALIF. HEALTH AND SAFETY CODE ANN. § 25956(a) (Deering 1975).
" See note 43 supra.
62 See note 41 supra.
'3 "No person may use any premature infant born alive for any type of scientific research, or other kind of experimentation except as necessary to protect or
preserve the life and health of such premature infant born alive." MONT. REv. CODE
ANN. § 94-5-617(3) (Int. Supp. 1974).
" See note 41 supra.
'3 "No person shall use any premature infant aborted alive for any type of
scientific, research, laboratory, or other kind of experimentation except as necessary to protect or preserve the life and health of such premature infant aborted
alive." PA. STAT. ANN. tit. 35, § 6605(b) (Supp. 1975).
11See note 44 supra.

U7See, e.g.:

"Liveborn" and "live birth" as used in sections 1574 and 1575, shall mean
a product of conception after complete expulsion or extraction from its
mother, irrespective of the duration of pregnancy, which breathes or
shows any other evidence of life such as beating of the heart, pulsation
of the umbilical cord or definite movement of voluntary muscles, whether
or not the umbilical cord has been cut or the placenta is attached. Each
product of such a birth is considered live born and fully recognized as a
human person under Maine law.
ME.REV. STAT. ANN. tit. 22, § 1576 (Supp. 1974).
"3HEW Reg. § 46.203(d), 40 Fed. Reg. 33525, 33529 (1975).
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viable fetus ex utero is one which "although living, is not viable.""9
The dead fetus is one "which exhibits neither heartbeat, spontaneous respiratory activity, spontaneous movement of voluntary
muscles, nor pulsation of the umbilical cord (if still attached)." 70
The federal regulations allow limited experimentation on the
nonviable fetus. 71 The Secretary made an exception to the recommendations of the Commission in regard to fetal experimentation
on the nonviable fetus for the purpose of permitting research to
develop new methods for enabling increasingly small fetuses to
survive to the point of viability 2 and to allow the development of
important biomedical knowledge which cannot be obtained by animal experimentation or by any other means. 3 The Secretary may,
however, take into account medical advances in determining
74
whether a fetus is viable.
Research on a live fetus that will inevitably die, regardless of
whether the research is done, is perhaps the most emotional area
of fetal research. However, if research is not done on the unwanted
nonviable fetus, it will be done on the wanted fetus. Everytime a
new drug, a new operative procedure, or new vaccine is utilized on
a human subject an experiment is being performed.
C. Fetal material, the dead fetus or the placenta
The Commission thought it unnecessary to draft legislation
governing research on the dead fetus because such research would
be governed in part by the Uniform Anatomical Gift Act which has
been adopted by forty-nine states, and because any relevant state
or local law would be applicable.7 5 Indiana, however, has adopted
a statute that prohibits any experimentation on any dead fetus
aborted under the state abortion law. 76 The Ohio statute prohibits
experimentation upon "the product of human conception which is
aborted." 7 The Illinois statute states that "[t]here shall be no
11Id. §

46.203(e).
o Id. § 46.203(f).
7'See note 35 supra.
72 See discussion on activities directed toward fetuses ex utero as subjects. 40
Fed. Reg. 33525, 33528 (1975).
" See note 35 supra.
' 40 Fed. Reg. 33525, 33529 (1975).
' See discussion on activities directed toward the dead fetus. Id. at 33528.
78 See note 58 supra.
, See note 59 supra.
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exploitation of or experimentation with the aborted tissue. 7 8 Massachusetts, 7 North Dakota," and South Dakota' require only that
the mother's consent be obtained before experimentation on the
dead fetus. California specifically allows experimentation on the
dead fetus or the lifeless product of abortion.2
The wisdom of legislation proscribing experimentation on
dead fetuses is questionable. The dead fetus as any other dead
human is not a person. However, a dead fetus does command
respect and this limits what one feels permitted to do with it.
Nevertheless, to "allow the dead products of abortion a privilege
and dignity beyond those of the dead body is irrational and offensive, as long as we permit autopsy and exploitation of parts of the
human body." '
IV.

LEGISLATIVE SUGGESTIONS

Because of the important knowledge to be gained, all fetal
research should not be banned; however, before legislation is
drafted to regulate fetal experimentation, great care must be taken
not only to protect the fetus, but also the researcher. The language
of most of the statutes is so broad that it is incapable of strict
interpretation, and many statutes are so vague that the researcher
has no way of knowing what types of experimentation are allowed."4
All proposed legislation must take into account activities directed toward the fetus in utero. Those statutes which specifically
and solely exclude research on any aborted product impliedly per7'See note 57 supra.
7,See note 41 supra.
'Id.

, See note 45 supra.
, See note 60 supra.
13 W. Gaylin, FetalPolitics: The debate on experimentingwith the unborn, 235
THE ATLANTIC MONTHLY 66, 69 (May 1975).
11 In Massachusetts where fetal researchers worked with the legislative group
drafting the fetal experimentation statute, the law was thought to be a moderate
and enlightened law. It soon became clear that the scientists did not understand
the law and ironically those same scientists who worked to be sure the law would
allow their research project on prenatal diagnosis of genetic blood diseases to continue were turned down by the human experimentation committee at Harvard
University-affiliated Boston Hospital for Women on a project designed to improve
the aminioscope used in their work. Culliton, Fetal Research (III): The Impact of a
Massachusetts Law, 187 Sci. 1175, 1176 (1975).
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mit research on the fetus in utero and leave the fetus unprotected.
More importantly, those statutes which flatly prohibit all in utero
research could restrict the doctor in using prenatal diagnostic techniques necessary to the health of the fetus. Although experimentation on the fetus prior to a planned abortion prevents the pregnant
woman from changing her mind without fear of delivering an injured child, the benefits of valuable scientific knowledge accruing
to a wanted fetus must also be considered. Legislation in this area
must not preclude experimentation that is directed toward the
health care of the fetus. Where the risk is minimal to the aboutto-be aborted fetus and the purpose of the experiment is to gain
important biomedical knowledge that cannot be obtained by any
other means, careful thought must be given to the value of such
experimentation before totally restricting in utero fetal experimentation to those instances where experiementation is required to
preserve the life and health of the fetus.
Legislation dealing with the fetus ex utero must cover the
viable, nonviable, and dead fetus. To treat all fetuses as "live" and
restrict experimentation on all live products of abortion can lead
to unwanted results. There should be no controversy over legislation dealing with the viable fetus. To restrict experimentation on
the live products of abortion may force the physician to try to
preserve the life of the fetus by conventional, nonexperimental
methods when a more flexible statute would enable the physician
to try to save the life of the fetus by unconventional or experimental procedures. The physician must be able to act in the best
possible way to preserve the life and health of the fetus. The viable
fetus from an induced abortion should not be treated differently
than the viable fetus from a spontaneous abortion. No statute
should be so vague as to implicitly allow experimentation other
than experiments to preserve the life and health of the aborted
viable fetus or to deny it the rights of a premature infant.
In determining if experimentation on the nonviable fetus
should be allowed, one must consider the importance of the specific research project and the benefit to be gained by the wanted
fetus. The Secretary recognized the need for the development of
procedures on nonviable fetuses to bring viability to increasingly
small fetuses." The federal regulations allow research on the non" See note 35 supra.
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viable fetus when there will be no added risk to the fetus and the
purpose is to gain important knowledge that cannot be obtained
elsewhere.86 If research on nonviable fetuses is to be permitted, the
legislation must give careful attention to the definitions of viability
and nonviability and provisions included for changing the definitions with advances in medical science.
There is no reason for any legislation covering the dead fetus,
fetal material, or the placenta if the state has adopted the Uniform
Anatomical Gift Act.Y There is no rational reason to offer more
protection to the fetus obtained by an induced abortion than the
fetus obtained by a spontanesous abortion or the dead human
adult.
There are many other considerations that must be dealt with
in legislation governing fetal research. Consent to the experiments
presents a problem with no absolute answer, but must be included
in all aspects of fetal research. In formulating the federal regulations, the Commission agreed that a pregnant woman's decision to
terminate her pregnancy by abortion does not create the presumption that she lacks interest in the fetus and, thus, requires her
consent and the father's, if he is known, for all experimentation. 8
The general limitations set forth in the federal regulations require
that appropriate animal studies be completed, that the risk to the
fetus be minimal, that individuals engaged in the activities have
no part in the abortion decision or in determining the viability of
the fetus, and that no money be offered to terminate a pregnancy
for research purposes. 9
"

ANN.

Id.
W. VA. CODE ANN.

§ 16-19-1 et seq. (Supp. 1975), amending W. VA. CODE
§ 16-19-1 et seq. (1972 Replacement Volume).
40 Fed. Reg. 33525, 33528 (1975).
(a) No activity to which this subpart is applicable may be undertaken unless:
(1) Appropriate studies on animals and nonpregnant individuals
have been completed;

'T

(2) Except where the purpose of the activity is to meet the health
needs of the particular fetus, the risk to the fetus is minimal and, in all
cases, is the least possible risk for achieving the objectives of the activity;
(3)

Individuals engaged in the activity will have no part in: (i) Any

decisions as to the timing, method, and procedures used to terminate the
pregnancy, and (ii) determining the viability of the fetus at the termination of the pregnancy; and
(4)

No procedural changes which may cause greater than minimal
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The fear of the "abortus" becoming an object of unlimited
experimentation has caused statutes regulating fetal
experimentation to be included in abortion statutes that were
amended after the Roe v. Wade" decision. West Virginia has not
amended its abortion statute9 although it is clearly unconstitutional.2 When the abortion statute is amended, statutes regulating
fetal experimentation should not be included. Fetal experimentation statutes should not differentiate the product of an induced
abortion from the product of spontaneous abortion because one
should not receive more protection than the other. Separate, well
written statutes covering fetal experimentation should alleviate
the fear of the "abortus" becoming an experimental object.
Once standardized guidelines are established by the legislature to regulate fetal research, the individual researcher cannot be
left to determine at his peril if his project fits within the framework
of the regulations. A board must be established to review all research proposals to determine if all aspects of the activity are
covered by the regulations. This board should be a statewide commission or an institutional group such as those that approve other
human research activities." Care must be taken that the members
risk to the fetus or the pregnant woman will be introduced into the procedure for terminating the pregnancy solely in the interest of the activity.
(b) No inducements, monetary or otherwise, may be offered to terminate pregnancy for purposes of the activity.
HEW Reg. § 46.206, 40 Fed Reg. 33525, 33529 (1975).
410 U.S. 113 (1973).
" W. VA. CODE ANN. § 61-2-8 (1966).
92 Roe v. Wade, 410 U.S. 113, 118 n.2 (1973).
11In response to federal requirements for Public Health Service supported
grants, West Virginia University submitted a statement of Institutional Assurance
on Investigations Involving Human Subjects, including Clinical Research to the
United States Public Health Service. A review committee which was included in
the plan was constituted as follows: (1) one senior member of one of the clinical
departments of the School of Medicine; (2) one senior member of one of the departments of basic health science within the Medical Center; (3) when University
Hospital patients, facilities or personnel were concerned, the Director of the
University Hospital or his designee; and, (4) additional persons chosen from senior
members of the faculty of any appropriate unit of the University to make a committee of five to seven members. The review committee was to review plans of investigation involving human subjects prior to initiation of such plans. (Letter from
Harry B. Heflin, Acting President to Chief, Division of Research Grants, Nov. 4,
1966, on file with author.) With minor changes the plan was approved by the United
States Public Health Service. (Letter from Stephen B. Hatchett, Acting Director,
Division of Research Grants to Harry B. Heflin, Acting President, Jan. 13, 1967,
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are capable of dealing with the medical, legal, social, ethical, and
related issues.
Roberta Sue Core
on file with author.) The review committee has functioned under the guidelines of
the Assurance, with minor changes to meet new federal requirements, to review not
only applications for Public Health Service Grants but all research involving
human subjects throughout the University.
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